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JENSEN V. JONES

2011 Supreme Court Decision on an
application filed in 2004
Supreme Court ruled State Engineer did
not have authority to consider past non¬
use of a water right in acting on a
change application
Utah Legislature failed to pass a "Jensen
Fix" in 2012, 2013, and 2014
In 2015 a consensus bill was finally
passed



QUANTITY IMPAIRMENT

a)

b)

c)

WATER RIGHTS

Quantity impairment means any reduction in the amount of water a person
is able to receive in order to satisfy an existing right to the use of water that
would result from an action proposed in a change application, including:

Diminishing the quantity of water in the source of supply for the
existing right;
A change in the timing of availability of water from the source of
supply for the existing right; or
Enlarging the quantity of water depleted by the nature of the proposed
use when compared with the nature of the currently approved use.

Quantity impairment does not mean a decrease in the static level of water in
an underground basin or aquifer that would result from an action proposed
to be taken in a change application, if the volume of water necessary to
satisfy an existing right otherwise remains reasonably available. (UCA §73-3-
3<c»



The rebuttable presumption does not apply to:

REBUTTABLE PRESUMPTION
OF QUANTITY IMPAIRMENT"

b)
c)
d)

Statutorily excusable reasons for nonuse
Water rights under approved non-use applications
Water used for approved instream flows
Water under the "Lazarus Clause"

There is a rebuttable presumption of quantity
impairment if all or a portion of a water right has not
been used for seven consecutive years. (UCA §73-8-
6(c))



WHEN THE STATE ENGINEER
MAY CONSIDER QUANTITY
IMPAIRMENT

A protestant files a timely protest to the
application identifying specific rights that
may experience quantity impairment
The State Engineer provides written notice
to the applicant within 90 days after the
change application is filed identifying rights
that may be impaired



IMPLEMENTATION

Regional Offices have to act quickly to
determine potential quantity
impairment
Quantity Impairment Hearings
Most "rebuttable presumption"
applications have been withdrawn or
rejected


